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Right to health is often stated as a fundamental human right in the exercise of other rights afforded under the United Nations and regional conventions or covenants.  However, these rights are rights held vis a vis by the state by virtue of being a human being. 
International instruments under which these rights are enshrined are:

‘The human right to health is recognised in numerous international instruments.  Article 25.1 of the Universal Declaration of Human Rights
 affirms: ‘Everyone has the right to a standard of living adequate for the health of himself and of his family, including food, clothing, housing and medical care and necessary social services’.  The International Covenant on Economic, Social and Cultural Rights provides the most comprehensive article on the right to health in international human rights law.  In accordance with article 12.1 of the Covenant
, States parties recognise ‘the right of everyone to the enjoyment of the highest possible standard of physical and mental health’, while article 12.2 enumerates, by way of illustration, a number of ‘steps to be taken by the States parties…to achieve the full realisation of this right’.  Additionally, the right to health is recognised, inter alia, in article 5 (e) (iv) of the International Convention on the Elimination of All Forms of Racial Discrimination of 1966
, in articles 11.1 (f) and 12 of the Convention on the Elimination of All Forms of Discrimination against Women of 1979 
and in article 24 of the Convention on the Rights of the Child of 1989
.  Several regional human rights instruments also recognise the right to health, such as the European Social Charter of 1961 as revised (art. 11) 
,  the African Charter on Human and Peoples’ Rights of 1981 (art.16) 
 and the Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social and Cultural Rights of 1988 (art. 10) 
.  Similarly, the right to health has been proclaimed by the Commission on Human Rights 
, as well as in the Vienna Declaration and Programme of Action of 1993 
and other international instruments’.

In order to be able to understand the protection given, the definition of the right to health is essential.  Article 12.1 of the Convention ICCPR defines right to health as ‘the right of everyone to the enjoyment of the highest possible standard of physical and mental health.’   The difficulty with this definition is that it is rather vague and does not take into account of other health care provisions which are essential to the well being of any given population.  This may include support services such as preventative and primary health education.

The concept, ‘highest attainable standard of health’ is misleading in so far as it is dependent on factors such as the ‘individual’s biological and socio-economic preconditions and the State’s available resources.’   The imprecise content of this right of beneficiary is in reality being confused with uncertainty as to the scope of the obligations incumbent upon the State.  In short the State can plead poverty.  Unlike other rights, the right to health requires a State participation and the Covenant does not provide any monitoring criteria with a punitive control mechanism.

In an attempt to rectify and clarify what is considered under right to health, General Comment  14
 (GC 14)to some degree recognises the changes that have taken place since the adoption of the two Covenants, International, Economic, Social and Cultural Rights (ICESCR} and International Covenant of Civil and Political Rights (ICCPR) 
. It acknowledges that there have been dramatic changes in the understanding of health definition. 

It is now acknowledged that any health definition must also include effects on health as a result of armed conflicts or violence. It continues that “new” illnesses such as human immunodeficiency virus or acquired immunodeficiency syndrome (HIV/AIDS) in addition to cancer as well as implications of the rapid growth of the world population must form part of the strategy on the right to health.

The GC 14 under section 10 acknowledges resources allocation and gender differences. Whilst the gender acknowledgement is a welcome move, the comment on resources allocation may provide States with an excuse that it is unable to fulfil its obligations vis a vis the right to health is held by the State.  

Further, to clarify the ambiguity in the statement at 12.1 of the ICESCR, the Committee have to an extent incorporated  in it’s statement inclusiveness of the rights extending not only to the health care but also the underlying health care provisions such as access to safe portable water, sanitation etc. 

It further includes in its new definition health related to education and also a very important statement of ‘participation of the population in all health-related decision-making process at the community, national and international levels’ (GC 14).

In a welcome move under section 12 of the GC 14, the Committee has sought to define the scope of these rights. The scope is given under main four headings with a further sub headings namely:-

1.
Availability
The State is obliged to provide functioning health care facilities in ‘sufficient quantity within the State. 

2.
Accessibility
This is divided into four parts and deals primarily with different forms of discrimination:-

i)
Non-discrimination

Defines with accessibility of facilities, goods and service for the most vulnerable and marginalized section of population. 

ii)
Physical accessibility

Categorises health facilities, goods and services and these should be provided within safe physical reach for all sections of the population disabilities. 

iii)  Economic accessibility

States that affordability for health facilities, goods and services whether or not it is private or publicly provided should exist

iv)  Information accessibility

With reference to health issues this incorporates the right to seek, receive and impart information and ideas.   


3.
Acceptability
All health-care provision should respect medical ethics and be culturally appropriate.  

4.
Quality
Health-care provision as well as being culturally acceptable must also be of good quality and scientifically and medically appropriate. 

The committee has further given good generic examples arising from the broad meaning contained in Article 12.1 in order provide the extend of that right..

Committee has also gone to great lengths on the question on the right to maternal, child and reproductive health [see Article 12.2 (a); 14 of the General Comment].There is a clear definition of the State’s obligation to its citizens insofar as child/maternal health, sexual/reproductive health services extending to family planning and pre/post natal care. Importantly it also singles out the access to information and the State’s obligation to act on such information.

Committee has also defined the right to natural and workplace environment [Article 12.2 (b); 15 of the General Comment]. It also stipulates that preventive and reduction of the population to the exposure of harmful substances. The Committee also embraces adequate minimum housing provisions together with adequate supply of food and nutrition.

On the question of the right to preventive measures, treatment and control of diseases [Art 12.2(c)] the General Comment provides further clarification of what these are. It calls for institutions to be set up for prevention health educational programmes such as those for HIV/AIDS. It also calls for gender equality. It also stipulates that States must make provisions for disasters and humanitarian assistance in emergency scenarios.

It is interesting that the Committee stress [Article 12.2(d)] the linkage between medical services, medical attention and the provision of equal and timely access to basic preventive, curative, and rehabililitative health services. 

Covenant under Article 2.2 and 3 proscribes any discrimination to health based on race, colour, sex, language, religion, political or social orientation and other forms of discriminations that may imply non equal enjoyment or exercise to the right to health.  

On the question of resources, the Committee stresses (GC 14, 18) that many of the proposed measures such a national strategies and educational programmes can be achieved requiring a minimum resource.

Committee also singles out the State’s obligation of equality of access to health care and health services (19).

GC 14, only ‘recommends’ that States incorporate gender prospective to their health policies and or strategies. It does not place any positive obligation on the State. On the question of women’s right to health, it states that there should be a comprehensive national strategy which recognises the specific needs of the women (21). It is interesting to note that GC 14 also makes a specific reference for a preventive action on ‘harmful traditional cultural practices and norms that deny them their full reproductive rights’. 

With regard to children and adolescents, the Committee only outlines measures and relies on other covenants to achieve this goal. With reference to older people, General Comment reaffirms paragraphs 34 and 35 of the General Comment 6 (1995) and goes some way to state that they should be spared avoidable pains and treated with dignity (23). 

With reference to disabilities, it recognises that disability can be both physical and mental and that not only public health sector must be aware but also private providers (26). 

It is significant to note that in line with present thinking, the GC 14 makes a special reference to indigenous peoples in line with provisions in Article 12 of the covenant .The committee is of the opinion that indigenous people have right to ‘specific measures to improve their access to health services and care’ (27). Health services, the Committee conclude must take into account the cultural aspects of traditional care, healing practices and medicines. The Committee acknowledged the link between development against the wishes of indigenous people and corresponding damaging effect on their health.

On the question of limitation excuse used by States, the Committee took the view in line with Article 5.1 that any such limitations argued must be proportional ie ‘the least restrictive alternative must be adopted…’ Where permission is given it must be for specific period only and subject to periodic review (28/29).

On the question of State obligations, the State has exercise its obligation without discrimination of any kind (Article 2.2) and take steps towards full realisation of Article 12 (Article 2.1). The Committee also states that the obligations upon the State are perpetual and specific and there can be no place for complacency on the part of the State (30/31). 

GC 14 also clarifies the question of retrogressive action by State any such action must be seen in the totality of the rights provided by the Covenant and in relation to the State party’s maximum available resources (32).

In addition to general legal obligation outlined above, GC 14 also imposes three levels of obligations ie respect, protect and fulfil. It also gives further clarifications.

On the question of specific legal obligations the State obligation inter alia restrains the State from denying or limiting equal access to all people retrospective of their legal status (discussed in greater detail under 34).

It also requires the State inter alia to adopt legislation and or measures to ensure equal access to health care and related services (35).

On the question of International obligations, in line with General Comment 3, the Committee required that steps are taken towards full realization of the right to health in line with Alma-Ata Declaration 
 (38).

Core obligations are refereed to under section 43-45 and are essentially those discussed in some detail.

On the question of violation of the Covenant, the Committee is particularly careful in drawing distinction “inability” and “unwillingness” of the State. The Committee also stated that core obligations as set out in paragraph 43 are non-derogable (47).

Violations of the right of health can be both direct action of the State or inactions of the State (48). These violations are further defined under paragraphs 49-52.

On the question of Implementation, Right to health indicators and benchmarks, Remedies and accountability (53-62) the Committee sets duties and role of the State.

In addition to above, the Committee outlines the obligations of other Actors other than State parties ( 63-65).

Whilst it is acknowledged that the General Comment has gone a long way in providing a definition of Article 12.1 i.e. ‘the right of everyone to the enjoyment of the highest possible standard of physical and mental health.’, there is, however, a danger in that by giving a narrow definitions it may lead contracting States to be seen to be providing its citizens with care when infact this is not the case, particularly in the case of new emerging illnesses. The language used is too precise to take into account the rapid changing nature of illnesses particularly those not recognised or identified at the time the Covenants was first written.

Under (12) of the General Comment whilst the committee goes some way in defining the State’s obligations what penalizing measures it will take if a State does not conform to obligations as set out under Articles 12.1 and defined in the GC 14 as right to health requires positive ‘action’ by State.

It can be argued that economic and social rights particularly in relation to health are not real rights as ‘rights’ imply that there is a legal redress but as rights are vis a vis held by the State. GC 14 does not go far enough to confer the right to health on individuals and neither does it impose a positive duty on the State, as right to health requires ‘action’ by the State for that right to become reality
.  

Further the right to health is imprecise to the content and any rights afforded are mostly incapable of immediate delivery and as such should be recognised as an inspiration only. GC 14 does not address this aspect as the States often plead ‘poverty’.

The nature of health by its definition presupposes either constant change or immediate action by member states therefore only guided outline is appropriate to make any working definition on health practicable i.e. the base outline of provision should be described leaving space for interpretation in particular circumstances or events.

G C 14 does not provide a means of individuals to bring complaints to show a systematic and widespread non-compliance of these rights. 

WHETHER RIGHT TO HEALTH IS JUSTICIABLE?
Human Rights have been at the centre of the international system since 1945. Over this period the indivisibility of rights and their relationship with the inherent dignity of human rights has been repeatedly emphasised. 

Committee on Economic, Social and Cultural Rights states
:

‘It is important to distinguish between justiciability (which refers to those matters which are appropriately resolved by the courts) and norms which are self-executing (capable of being applied by courts without further elaboration).’

Before proceeding it may assist to clarify the term justiciable or in this case non-justiciable in the legal context pertaining to ESC Rights.  Something that it is not justiciable means ‘incapable of being decided by legal principles and, or by a court of justice’.  ESC Rights are the least understood of all rights and one of the most hotly debated issues.  The majority of the courts around the world are reluctant to make any ruling on ESC Rights and generally refer to the policy makers and politicians.  By the critics of ESC Rights this is often taken to imply that ESC Rights are not justiciable i.e. the issues raised are not suitable to a legal ruling.  

ESC rights are enshrined in various international conventions and declarations covenants and treaties, with the Universal Declaration on Human Rights 
 as the initial foundation, the International Covenant on Economic, Social and Cultural Rights 
 an extending framework and the various other instruments adopted by the UN general Assembly, specialised agencies and by regional organisations. In 2000, further safeguards were introduced with the ratification of CEDAW 
.   On regional levels ESC rights arc contained in the European Social Charter 1998; The San Salvador Protocol to the American Convention on Human rights 
 and the African Charter on Human Rights 
 in particular articles 10; 14 -18.  Limburg Principles 1986 
 are significant in that they set out the obligations of the State parties:- 


•
“to take steps (…) by all appropriate means, including particularly 
the adoption of legislation”


•
“to achieve progressively the full realization of the rights”


•
“to the maximum of its available resources”

In addition, in 1998 Maastricht Guidelines on Violations of ESC Rights 
 came into force, key elements being: -


•
Failure to perform any of level of three obligations (respect, protect, 
fulfil) constitutes a violation


•
Covers both obligations of conduct and result

•
Violation occurs when the state fails to satisfy minimum core obligations, deprival of essential primary health care, basic shelter and housing. These apply irrespective of availability of resources


•
Need to distinguish between inability of state to comply and 
unwillingness – burden on state to prove

In order to understand the arguments of justiciable and non-justiciable rights, it is important to understand the structural concepts of what are the essential components. There are two major components to this, firstly geographical i.e. universal system v regional systems instated for the sake of “common values” (best example North/South divide), and secondly, temporally, based on the dialectic between natural rights and progressive rights. Finally all this must be seen in the context of civil and political rights on the one hand and economic, social and cultural rights on the other. Now there is a technical difficulty that has arisen i.e. between justiciable rights and non-justiciable rights and what constitutes positive law. Maurice Cranston (1964) argues that traditional civil and political rights to life, liberty and property are ‘universal, paramount, categorical moral rights’.  Economic and social rights are neither universal, practical, nor of paramount importance and ‘belong to a different logical category’ i.e. they are not truly human rights 
.

Critics of ESC rights often view ESC rights as an improper encroachment on individual economic freedom; the argument is that ESC rights often lack attributes of law. They are of the view that these rights are not real rights and should be viewed as aspirational in nature and fall in the political realm. Non- justiciable rights are incapable of immediate realisation it has been argued, as they lack precise content and being resource intensive, dependent and difficult to materialise. It is also often argued that ESC rights are in a qualitatively different category from Civil and Political Rights (C & P rights), which are said to constitute positive law. C & P rights are further not resource sensitive and are capable of judicial enforcement. Critics often see ESC rights as at best complementary and at worse mere appendages of C & P rights.

ESC rights in common with all human rights impose different levels or types of obligation on the States parties ie ‘the obligation to respect, to protect and to fulfil’
. The different instruments covering ESC rights impose different obligations with regard to this respect, protection and fulfilment. However they all validate these rights. 

Martin S states “the problem relates not with the legal nature of ESC rights but with the applicability of these rights” (Martin Scheinin. ‘Economic and Social rights as Legal Rights’.) in ‘Asbjorn Eide, Catarina Krause and Allan Rosas (eds) Economic, Social and Cultural Rights-A Textbook 2nd ed. 

What is most interesting of the arguments put forward by the C & P rights is the consensus that all rights are interdependent and the universality and indivisibility is unquestionable.  Every single human right has both negative and positive aspects implying obligations and conduct in relation to the given right.  If this argument is accepted, it becomes absurd to even suggest that points of criticism of ESC Rights should count for their repudiation, whereas they are not in the case of C& P rights.  

Arguably lack of historical interpretation and implementation of ESC Rights is often mistaken for impossibility of meaningful conceptualisation and application of those rights. The most far reaching judicial decision, which decided very clearly that C & P rights and ESC rights were complementary, and that the latter should not be subordinated was in Kesavananda Bharati v. State of Kerala, ((1973) 4 SCC 225 (1973)) 
.

On the question of being resource intensive, it is reasonable to assume or accept that all rights warrant differing levels of investment of collective resources, and it is incumbent on society to invest more or less in a given right. ‘It is suggested that matters involving the allocation of resources should be left to the political authorities rather than the courts’ yet ‘it is appropriate to acknowledge that courts are generally already involved in a considerable range of matters which have important resource implications.’
 

Granted the choices made may be conditioned or dictated by requisite resources capability (or lack of it) to meet the requirements entailed in that choice.  It can also be seen as the society’s preferences rooted in its historical traditions and may signify a consciousness for the preservation of that tradition.  It can therefore be argued as an example that when judges are called upon in matters of rights and duties (whether of C & P rights or ESC character) it is accepted that they will exercise the interpretive and other authorities in a way that bears upon resources allocation either directly or indirectly.  Taking this argument a stage further if a judge then finds certain prisoners are being held under inhuman or degrading conditions in violation of C & P rights due to over crowding or other factors no one expects the judge to falter in giving either a declaratory or injunctive relief.  When this happens the judge is not seen as departing from his authority. 

If we accept the above argument, this then raises a question of why there is a difficulty of judicial involvement of the adjudication of positive ESC Rights often advocated by the critics of non-justiciability of ESC Rights as implausible or impractical. Vierdag argues, ‘It is regrettable that…a notion of ‘right’ is introduced into international law that is utterly different from the concept of ‘right of an individual’ as it is traditionally understood in international law and employed in practice…’ 
 As for the argument that adjudication of ESC Rights warrants a disproportionately high level judicial involvement requiring additional resources and / or policy choices, this may be understandable.  Some of the early court decisions on ‘non-justiciable rights’ such as in the case of Airey v Ireland (1979) where a wife was refused legal aid in the matter of domestic violence.  The court so held that her right to a fair trial was violated.  In the Social Security area again under Article 6 (1) of the European Court of Human Rights (ECHR) the court found that rights were violated (Deumeland v Germany (1986); Feldbrugge v The Netherlands (1986); Schuler-Zgraggen v Switzerland (1993)).  In another aspect of ESC Rights, the right to life, (HRC – GC4), the ECHR found in Osman v UK (1998) that the ‘state must not only refrain from taking life but take the appropriate safe guard measures to protect life’.  In another of the ESC Rights, the courts similarly found that the state must also include public health [Tavares v France Appln 16593/90 (1991)]. 

However even in extreme cases where more direct involvement requiring resource application to remedy a violation the courts must be seen to act in accordance with the primary concern of justice.  This was a point eloquently made by the South African Constitutional Court in Government of Grootboom v Oostenberg Municipality 2000(3) BCLR 277 , when the court stressed that many of the C & P rights are entrenched in the constitution and thus give rise to budgetary implications without compromising their justiciability. This must be seen a more positive step from that of the Soobramamy case on the right afforded under Art 27(3), 27(1);( Soobramany v Minister of Health, (Kwazulu Natal) ,Case CC4 32/97 (1997)) 
.
It can therefore be seen that ESC Rights must have legislative and policy functions i.e. on rights, specification, policy directions and resource allocations as an integral and crucial   part of the government function and for the purpose of judicial enforcement of the rights.  For the critics, the non- judiciability of ESC Rights have been put to rest by the South African Government constitutionalising ESC Rights and making them equal with C & P rights.   Singularly the historical quibbles regarding the justiciability of ESC Rights no longer exist.  Interestingly within the South African context while the justiciability of ESC Rights have been the subject of considerable jurisprudence and political debate, the constitutionalising of ESC Rights have put beyond discussion the question of justiciability. Similarly there are other cases that show ESC rights as being no longer non-justiciable (Shanti Star Builders (1990) 
; Ahmedabad Municipal Corp. v Nawab Khan (1997) 
.

The controversy about ESC Rights, despite evidence showing that they are judiciable, will continue as long as diverging views remain, dictated informed or conditioned by the prevalent stark social, political and economic realities.  In real life regrettably the North / South dimension will be a major factor.  The welfare system operated in nearly all the industrialised western societies throws a different set of dynamics in social and economic determinism.  This comfort created by the welfare system in the North goes a long way to explain the dogmatic stance taken.  Concomitantly beneficiaries of that system are entitled to expect the performance of those duties by relevant agencies of government although it can be seen in the USA that the welfare system has become so deeply imbedded as to have a near constitutional sturdiness.  Despite this USA remains the most acerbic opponent of ESC Rights.

There is a growing convergence between ESC Rights and development as it has now been recognised by the North that there is a strong linkage between the promotion of human dignity and development activity.  This trend however involving ESC Rights based approach is not unconnected with the heightened desperation and restiveness of the poor, as well as their determination to take their complaints to the doorsteps of architects of their impoverishments as witnessed during the Seattle meeting of the World Trade Organisation (WTO)
.

It is early days yet and understandably it still remains unclear how the emerging conceptualisations of the ESC Rights approach is helping in aligning development to the essential goal of human dignity and addressing the conditions of the poor.  Similarly, it also remains to be seen whether or not, or the extent to which, these ESC Rights inspired development approaches are based on purely economic efficiency calculations, rather than a genuine commitment to justify development based on human rights standards tackling the structures that created and nurtures poverty.  In order that ESC Rights continue to progressively realise justiciability, as opposed to non-justiciability, poverty eradication warrants an evolutionary process that will enable the poor, marginalised groups, communities or nationalities, to participate in both envisioning and shaping matters that concern them. 

The way forward is best summed by a briefing paper from the Overseas Development Institute 
:
·•
It is legitimate and worthwhile to take a comprehensive approach to rights, including both CP and ESC rights;

•
Rights need to be complemented by individual responsibility, and they cannot be unbounded if they impose costs on others; 

·•
Nevertheless, states do have the duty to respect rights, and to help promote, protect and fulfil rights – even if all they can do is make a start with progressive realisation; 

·•
Because rights are universal, the wider international community has at least a moral duty to support rights, including financially, in partnership with states; 

·•
This moral obligation may extend to non-state actors, particularly international financial institutions, TNCs, and NGOs; 

·•
The implementation of a rights-based approach requires performance standards to be set, though these are best negotiated locally; 

•
Accountability can – and probably should – imply justiciability in the courts, but there are many complementary approaches involving monitoring, reporting, public debate, and greater citizen participation in public service delivery.

The positive progressive to date may encourage the introduction of the Optional Protocol that has been discussed over a long period of time. This brief analysis does not support the argument that ESC rights are non-justiciable.
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